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TORRUELLA, Gircuit Judge. Followingacrimnal trial, ajury

convi ct ed def endant - appel | ant José A. Gt ero- Mendez (" Q er o- Mendez") of
(1) aiding and abetting an attenpted carjacking, inviolationof 18
U.S.C. 88 2119(2) and (3), and (2) aiding and abetting the use and
carrying of a firearmin connection with a crinme of violence, in
violationof 18 U S.C. 88 924(c)(1) and (2). On appeal, O ero- Mendez
chal | enges several el enments of the convictions, including: (1) the
district court's denial of his nmotion for acquittal; (2) various
evidentiary rulings of thedistrict court; (3) thejury instructions
given by the district court; and (4) the applicability of the federal
carjacking statute to Puerto Rico. W affirm
I

I nthel ate evening hours of April 4, 1996, O ero- Méndez,
toget her with four conpani ons, was driving his car in the San Juan
metropolitan area. Next tohim inthe passenger's seat, was G ovani
Castro-Ayala ("Castro-Ayala"). Inthe rear seat, Jonmary Al eman-
Gonzal ez (" Al eman- Gonzal ez") sat inthe m ddl e with Hanson W son-
MIlan ("WIlson-MIl&an") to her left and Javier Betancourt
("Betancourt") to her right.

As they were returning home, a white Ni ssan 300ZX ("t he
300ZX") aut onobi |l e passed them Previously, Oero-Mndez, WI son-
M Il an, and Bet ancourt had di scussed fi ndi ng newwheel rins for O ero-

Méndez's car. Upon seeing the 300ZX, they deci ded that they would
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forcibly take its wheel rins, so Qero-Mendez turned his car around and
fol |l owed t he 300ZX. When t he 300ZX st opped i n front of aresidence,
Ot er o- Mndez pul l ed up next toit. Betancourt and Wl son-M 11| an got
out of the car, pulled out their weapons, and approached t he 300ZX.
Shots were fired by Betancourt, Wlson-M Il &n, and the driver of the
300ZX. Hit by nmultiplegunshots, the driver of the 300ZX di ed. Then,
bot h Betancourt and Wl son-M 1|1l an got back into appellant’'s car
Appel | ant t ook Bet ancourt, Al emén- Gonzal ez, and Castro-Ayalato al ocal
hospi tal because Betancourt had al so been shot. He subsequently di ed.

Afewdays after the incident, appell ant, having dyed hi s
hai r and usi ng eyegl asses and a fictitious name, left Puerto Rico
t hrough t he Aguadill a Airport. He was subsequently apprehended in
Connecticut and transferred to Puerto Ri co where he was i ndi cted. He
was t hen convi ct ed of ai di ng and abetti ng an att enpt ed carj acki ng and
ai ding and abetting in the use of a firearm

Il

Appel | ant noved at the end of his trial for an acquittal,
claimng that the governnent failed to prove its case beyond a
reasonabl e doubt. Inregardto the carjacking conviction, appel |l ant
cont ends t he gover nment di d not neet its burden of proof intwo ways:
(1) the governnent did not prove that the 300ZX had been transported or
shippedininterstate or forei gn commerce (the "jurisdictional el enent”

of 18 U S.C. § 2119); and (2) the governnent failed to show t hat
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appel l ant had the requisite intent under 18 U.S. C. § 2119. Inregard
t o t he weapons convi ction, appel | ant argues that the governnent fail ed
to prove the charge beyond a reasonabl e doubt.

When addr essi ng sufficiency of the evidence clai ns, we review
the evidence inthe light nost favorabl e to the prosecution, and revi ew

de novo the district court's determ nationthat the jury reasonably

f ound each el enent of the crine to have been proven beyond a r easonabl e

doubt. See United States v. Col 6n- Mufioz, 192 F. 3d 210, 219 (1st Cr.

1999), cert. denied, 529 U.S. 1055 (2000); see al so United States v.

Her ndndez, 146 F. 3d 30, 32 (1st Gr. 1998). Qur roleinthisreviewis
[imted: "An appel | ate court plays a very circunscribed rol e i n gaugi ng
t he sufficiency of the evidentiary foundati on upon whi ch a cri m nal

convictionrests." United States v. Rivera-Rui z, 244 F. 3d 263, 266

(1st Gr.), cert. deni ed, No. 01-6313, 2001 W. 1117904 (U. S. Cct. 15,

2001). Wefindthat the prosecution did present sufficient evidence on
all of the chall enged pointstoallowareasonablejurytofindthe
defendant guilty.

A. Jurisdictional elenment of § 2119

Q er o- Mendez argues that t he government fail edto prove t hat
the car involved had been transported, shipped, or received in
interstate or foreign commerce. The jurisdictional el enment of 18
U S C 8§ 2119 requires that the governnent prove that the car in

question has been noved ininterstate commerce, at sone tine. See
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United States v. Johnson, 22 F. 3d 106, 108-09 (6th Cir. 1994). W find

that the testinony of FBI Agent Thomas Oates satisfied the
jurisdictional elenment.

Agent Cates testifiedthat all autonobiles arrive by ship
into Puerto Rico and that he was unaware of any autonobiles
manuf actured in Puerto Rico. This testinony went unchal |l enged. In

United States v. Lake, a police officer testified that no notor

vehi cl es are manufacturedinthe U.S. Virginlslands and all cars nust
be shippedintotheterritory. 150 F.3d 269, 273 (3d Cir. 1998). The
Third Circuit heldthis testinmony to be sufficient toestablishthe
jurisdictional elenent of 18 U. S. C. 8§ 2119. 1d. The court al so not ed
that it was reasonable for the district court judge to admt this
testimony as withinthe personal know edge of the witness. 1d. Like
the U S. Virgin Islands, Puerto Rico is an island and not a
particularly largeone. It isentirely reasonablethat afederal agent
wor ki ng i n Puert o Ri co woul d know about t he | ack of any manuf act uri ng
facilities for carsontheisland. Therefore, thedistrict court acted
withinits discretionwhen admtting Agent Cates' testinony, and a
reasonabl e jury coul d concl ude on the basis of his testinony that the

300ZX had been transported in interstate or foreign comerce.!?

1 Appel I ant al so argues that the district court erredin all owi ng Agent
Oatestotestify that the 300ZX had been manufactured i n Japan. He
based t hi s concl usi on of a search of the National Insurance Crine
Bureau (" NI CB") dat abase. Because we hold the jurisdictionelenent
satisfied otherwise, wefindit unnecessary to deci de whether this
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B. Intent elenment of § 2119

Appel | ant cl ai ns that the governnment failed to prove he
shared any i ntent to cause deat h or serious bodily injury as required
under § 2119. As an aider and abetter, appellant nust have
"consciously shared the principal's know edge of the underlying

crimnal act, andintendedto helpthe principal." United States v.

Taylor, 54 F. 3d 967, 975 (1st Cir. 1995). Under 18 U.S.C. 8§ 2119, the
gover nment must prove that the defendant i ntended to cause deat h or

serious bodily injury. See United States v. Hernandez, 146 F. 3d 30, 33

(1st Gr. 1998). W findthat areasonablejury could have found t hat
appel lant had the requisite intent.
It isdifficult toarticulate apreciseintent standard for

an ai der and abetter. See United States v. Spi nney, 65 F. 3d 231, 236-

40 (1st Cir. 1995) (discussing the differing intent standards
articul ated, at various tines, for aiders and abettors). For a
specificintent crime, |ike aiding and abetting, the defendant nust
have consci ously shared sonme know edge of the principal's crimnal

intent. See United States v. Loder, 23 F. 3d 586, 591 (1st Cr. 1994).

testi mony was properly adm tted under the resi dual exceptiontothe
hearsay rule. Fed. R Evid. 807. If it was error, it was harmnl ess
error. Appellant also objects to other el enents of Agent Cates'
testi nmony, includingthat Agent GCates never identifiedthe vehicle
identificationnunmber ("VIN') he enteredinto the NI CB dat abase, the
VI N of the 300ZX was never concl usively established, and t hat Agent
Cat es was not qualified as an expert witness. W find all these
argunments to be without nerit.
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A generalized suspicionis not enough. Seeid. at 591 (citingUnited

States v. Labat, 905 F.2d 18, 23 (2d Cir. 1990)); see al so Spi nney, 65

F.3d at 237 (holding that if the defendant did not have actual
know edge of the principal'sintent, there nust be at | east "enhanced
constructive know edge”). W have previously required evi dence t hat

t he def endant was "on notice." United States v. Rosario-Diaz, 202 F. 3d

54, 63 (1st Cir. 2000). However, we have declined to deci de whet her
t he evi dence nust showt he def endant knewto a "practical certainty.”
Id. We need not decidethisissuetoday, as areasonabl e jury could
have found t hat appel |l ant knewto a practical certainty that Betancourt
and Wlson-MIIlan intended death or serious bodily injury.
Appel l ant argues that the |lack of any discussion or
conversation regardi ng the use of guns or force to take the car or
wheel rinms denonstrates that any i ntent to cause death or serious
bodily i njury coul d not have been fornmed until after Betancourt and
Wl son-MIIl&an exited appel l ant's car. Wil e no conversation took pl ace
about the use of force, Castro-Ayalatestifiedthat Betancourt and
W Il son-MI1lan pul |l ed out their guns as they exited appellant's car.
Appel I ant hinself testifiedthat he knewthat Betancourt and W| son-
M |1 &n were carryi ng guns when t hey got into his car.? Appellant al so

testified that shots were fired i medi ately after Betancourt and

2 Appellant's testinony fromthetrial of Wlson-MII|an was adm tted
into evidence.
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Wlson-MIlan exited his car. This uncontradictedtestinony provides
sufficient grounds for areasonablejury tofindthat appellant knewto
a practical certainty that Betancourt and Wl son-MI14&n intended to use
deadly force.

C. Weapons charge

Appel | ant argues that his conviction for aiding and abetting
intheuse or carrying of afirearmin connectionwth a carjacking, 18
US C 88 924 (c)(1) and (2), cannot be sustai ned because the
governnment failed to prove its case beyond a reasonabl e doubt. 1In
support of this proposition, appellant pointstothe facts that he did
not carry afirearmduringthe comm ssion of the carjacking, didnot
provide firearns to his associ ates, did not have access to a weapon
during the conm ssion of the crime, and only hel ped di spose of a
weapon. As aresult, he argues that the evidenceis insufficient to
sustain a conviction for aiding and abetting in the use of a firearm

Appellant' s conviction for aiding and abettinginthe use of
afirearmduring acrine of violence can be sustai ned under 18 U. S. C.
8§ 2, whi ch provi des for punishment as a principal if adefendant is
convi cted of aiding and abettingacrinme. Tosatisfytherequirenents
of section 2, the prosecution nust prove that appel | ant knewa firearm
woul d be carried or usedinacrine of violence and that hew | lingly

t ook sone actiontofacilitate that carriage or use. See United States

v. Bennett, 75 F.3d 40, 45 (1st Cir. 1996). The evi dence shows t hat
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appel l ant knew t hat Betancourt and Wlson-M Il an were illegally
carrying weapons as he drove them to the scene of the crine.
Addi tional ly, appell ant sawBetancourt fire shots at the victinis car,
and appel l ant | ater di sposed of Betancourt's gun. This evidence
supports the i nferences that appel | ant bot h knewt hat firearns woul d be
carried or used during the carjacking and actively facilitated their

use. Therefore, we affirm appellant's conviction on this count.
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1]
Appel | ant contends that the district court nade a seri es of
erroneous evidentiary rulings which curul ati vely deni ed appel | ant hi s
right to a fair trial. W review each of the district court's

evidentiary rulings for abuse of discretion. See United States v.

Reeder, 170 F. 3d 93, 107 (1st Cir. 1999); see also WIllians v. Drake,

146 F. 3d 44, 46 (1st Cir. 1998). Wefindthedistrict court did not
abuse its discretion.

A. Evidence of appellant's flight and disguise

Appel | ant argues that the district court shoul d not have
adm tted evidence of appellant's flight and di sgui se during that
flight. Inregardtotheflight itself, appellant concedes that flight
can be evi dence of a guilty consci ence, but argues that evi dence of
flight inthis casewas unfairly prejudicial. Inaddition, appellant
asserts that i ntroduci ng evidence of his use of afalseidentityis
equi val ent to i npeaching his credibility becauseit calls into question
hi s honesty.

The lawof thiscircuit clearly allows the district court to
adm t evidence of both flight and use of afalseidentityif probative
of aguilty conscience: "Evidence of a defendant’'s flight and attenpts
to conceal or falsifyidentity may be presented at trial as probative
of aguiltymndif thereis an adequate factual predicate creating an

inference of guilt of the crime charged."” United States v. Candel ari a-
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Silva, 162 F. 3d 698, 705 (1st Cir. 1998). Here, the uncontradicted
evi dence shows not only that appel |l ant was present during the attenpted
carj acki ng, but that appel | ant was t he one who pursued t he 300ZX and
who desired the wheel rins. Appellant | et Betancourt and Wl son-M I | an
out of his car, knowi ng that they intendedto take the other car and
that they carriedillegal weapons. This evidence clearly establishes
an adequat e factual predicate of guilt. Therefore, thetrial court
properly adm tted evidence of appellant's flight and false identity.
As to appel l ant' s argunent t hat the evi dence of flight was
unfairly prejudicial, thedistrict court found the probative val ue
substanti al | y out wei ghed any si gni ficant prejudice. Rule 403 of the
Federal Rul es of Evi dence al |l ows rel evant evi dence to be excluded i f
"its probative value i s substantially outwei ghed by t he danger of
unfair prejudice.” Inreview ng Rul e 403 chal | enges, we are extrenely

deferential tothedistrict court's determnation. See United St ates

v. Hernandez, 218 F. 3d 58, 70 (1st Cir. 2000), cert. deni ed, 531 U S.

1103 (2001) ("district court's Rul e 403 bal ancing stands unless it is

an abuse of discretion.”); see also United States v. Rosario-Peralta,

199 F. 3d 552, 561 (1st Gr. 1999). In assessingthe probative val ue of
t he evidence, the district court specifically pointedto appellant's
prior statenment i n which he expl ai ned his flight and di sgui se as an
effort to avoi d bei ng connected to the attenpted carjacking. Inlight

of this statenment, we agree with the district court's findingthat
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evi dence of appellant's flight and di sgui se is probative of aguilty
consci ence and not unfairly prejudicial.® W certainly cannot find an
abuse of discretion.

As for appellant's argunent that the evidencerelatingto his
di sgui se attacked his credi bility and was an i nper m ssi bl e charact er
attack, we findthis argunment to be without nmerit. The evi dence was
adm tted as probative of appellant's guilty conscience, not as a
character attack. The reasoni ng underlying appell ant's chal | enge woul d
convert all evidencerelatingto use of disguises and fal se names i nto
i mperm ssi bl e character attacks. G ven the absurdity of such a
position, we decline to adopt it.

B. Appellant's prior testinony

Appel | ant contests the introductioninto evidence of his
prior testinony given at the severedtrial of his co-defendant. He
argues that this testinony was i rrel evant and hi ghly prejudicial and

shoul d have been barred under Rule 403 of the Federal Rul es of

3 Appel l ant al so chal l enges the jury instruction givenon flight and
conceal ment of identity. However, appel | ant does not identify, inthis
appeal , any separate grounds on whi ch he objects tothisinstruction.
I n fact, the challenged jury instructiononly tenpers the evidence of
flight and disguise. The instruction counseled the jury that
intentional flight does not create a presunption of guilt, but isonly
a basistoinfer aguilty conscience. Additionally, theinstruction
rem nded jurors that flight may be consi stent with i nnocence. As we
find the adm ssion of evidence relatingto appellant's flight and use
of di sgui se not to be an abuse of di scretion, we do not findthe jury
instruction given onthis point to be an abuse of discretion. See
United States v. Smth, 145 F. 3d 458, 460 (1st Cr. 1988) (hol di ng that
we review challenges to jury instructions for abuse of discretion).
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Evi dence. First, we note that appellant's prior statenments are
adm ssi bl e as party adm ssions. See Fed. R Evid. 801(d)(2)(A)
(providing that an out-of-court statenment is not hearsay if it is
of fered against the party andit isthe party's own statenent). Next,
we turntothe Rul e 403 bal anci ng questi on. Here, the prior testinony
bears on appellant's flight, which was rel evant as di scussed above.
Al so, thetestinony is appellant's version of the events, nade with t he
consent of his attorney after being advi sed of his constitutional
rights. As such, its high probative value cannot be said to be
out wei ghed by its asserted unfair prejudice, andits introduction does
not constitute an abuse of discretion.

C. Testinony of decedents' relatives

Appel | ant argues t hat the testinony gi ven by t he decedent s’
rel ati ves* shoul d have been barred under Rul e 403 of t he Federal Rul es
of Evi dence because it was bothirrel evant and hi ghly prejudicial.
Specifically, he charges that this testinony was i ntroducedonlyto
inflame the jury since the identities of the deceased were not at
issue. We agreewiththe district court that theidentities of the
deceased were relevant. See Fed. R Evid. 401 (defining rel evant
evi dence as "evi dence havi ng any t endency t o nmake t he exi stence of any

fact that is of consequence to the determ nati on of the acti on nore

4 Lui s Gnzal ez-Pérez, the father of the driver of the 300ZX, and Del ma
Bet ancourt - Bet ancourt, the nother of Betancourt, testified.
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pr obabl e or | ess probabl e than it woul d be wi t hout t he evi dence. ").
Appel I ant was charged, and convicted, of aiding and abettingin a
deadl y carj acki ng. Appellant had not stipulatedtotheidentities of
t he decedents, and, i ndeed, when a prior witness identifieda picture
of the body of the driver of the 300ZX, appel |l ant di d not contest that
testinmony for rel evance. As to whether the contestedtestinony was
unfairly prejudicial soas to outweighthe probative val ue, we find no
abuse of discretion.

D. Toxicology report for Betancourt

Appel | ant al so contests the adm ssi on of a toxi col ogy report
showi ng various drugs in Betancourt's body at the time of death,
claimng that thisreport hadlimted probative val ue and was unfairly
prejudicial. First, the fact that Betancourt was under t he i nfl uence
of drugs when he and Wl son-M 11 &n attenpted to take t he 300ZX bears on
Bet ancourt's state of mnd, as aprincipal inthecrine. Second, the
unfair prejudi ce created here, associ atingthe appellant with a drug
user, is not very substantial. Therefore, we find no abuse of
di scretionby thetrial judgeinadmttingthis evidence. Moreover,
t he adm ssion of such evidence, even if erroneous, would not be
sufficient to disturb appellant's conviction.

IV
Appel | ant contends that the district court erred when it

refused to give thejury an accessory-after-the-fact instruction as
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requested by t he appel l ant. We reviewchal l enges tojury instructions

f or abuse of di scretion. See Beatty v. M chael Mach. Bus. Corp., 172

F.3d 117, 121 (1st Cir. 1999); see also Smth, 145 F. 3d at 460. W

find no abuse of discretion.
Appel | ant concedes t hat here an accessory-after-the-fact

charge is not alesser included offense. See United States v. R vera-

Fi gueroa, 149 F.3d 1, 6 n.5 (1st Cir. 1998) (hol ding "the accessory
of fense i s not al esser included of fense because it requires proof that
t he princi pal offense does not, nanely, that the def endant assi sted
after the principal crime was comm tted") (enphasis inoriginal).
Therefore, appellant is not entitledtothisinstructionas amtter of
law. See id. at 6.

However, appel |l ant contends t hat the accessory-after-the-fact
instruction was essential to his defense and sufficient evidence
supported theinstruction, and, therefore, the district court's deni al

of theinstructionisreversibleerror. United States v. Rosario-

Peralta, 199 F.3d 552, 567 (1st Cir. 1999), addressed a sim |l ar
situation, afailureto give an accessory-after-the-fact instructionin
a carjacki ng prosecution. There, we set out a four-part test to judge
whet her a defendant is entitled to a particular instruction:

: .atrial court'sfailuretodeliver atheory

of defenseinstructionw !l result inreversal

onlyif: (1) therequestedinstructioncorrectly

descri bes the applicable law, (2) sufficient
evidence is produced at trial to warrant the
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instruction; (3) the charge actual ly delivered
does not fairly present the defense; and (4) the
requested instruction was essential to the
effective presentation of the particul ar def ense.

Id. (citing United States v. Montafiez, 105 F. 3d 36, 39 (1st Cir.

1997)). Appellant argues that all four requirenents are nmet here, 5 but
we di sagree. The evi dence presented was i nsufficient towarrant the
requested instruction.

| n support of his argunment, appellant points to several
facts: (1) the desired wheel rinms woul d not actually fit on appellant's
car; (2) the evidence as to appellant’' s interest i nthe wheel rins was
contradictory; (3) one of the witnesses was surprised when she heard
shots; (4) no one di scussed howto di spose of the car; and (5) no one
spoke of hurting the driver of the car. None of the evi dence to which
appel I ant points contradicts the facts that (1) appel | ant expressed a
desire for newwheel rins; (2) appellant voluntarily turned his car
around and fol l owed the victim s car; (3) appellant voluntarily | et
Bet ancourt and Wl son-M I 1| an out of the car so they coul d t ake t he
victims car; (4) appell ant knewt hat Betancourt and WI son-M || &n had
guns; and (5) appel |l ant wai ted f or Bet ancourt and Wlson-Mllanto

return after they beganfiring at the driver of the 300ZX. Therefore,

5> However, appellant concedes a legal error in his submtted
instruction. Hi s submttedinstructioninpliedthat thejury could
find appellant guilty of being an accessory-after-the-fact, but
appel | ant had not been chargedwiththis offense. Wewi Il ignhorethe
inplications of this error as they are not necessary to our hol ding.
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l'i ke inR vera-Figueroa, the evidence here that appel | ant was only an

accessory-after-the-fact isinsufficient towarrant the requested
i nstruction.
I naddition, the requestedinstruction had the potential to

confuse the jury. InRivera-Figueroa, we determ ned that givingthe

accessory-after-the-fact instructionwas |ikely to confusethejury
because it requires giving the jury an additional set of el enents for
an uncharged cri me of which t he def endant cannot be convicted. 149
F.3d at 7. That same ri sk of confusion exists here. Therefore, we
cannot findthat the district court abusedits discretioninrefusing
appel l ant' s requested i nstruction, nuch | ess that any such error was
reversible error.
\Y

Finally, appellant argues that federal jurisdictionis

lackinginthis case. He all eges that Congress | acks authority to

extend 18 U.S.C. 8§ 2119 to Puerto Ri co because thel nsul ar Cases® bar

t he application of the Comrerce Clauseto Puerto Rico.” InTrailer

Mari ne Transport Corporation v. Rivera-Vazquez, we noted that the

6 Balzac v. Porto Rico, 258 U.S. 298, 42 S. Ct. 343, 66 L. Ed. 627
(1922); Downes v. Bidwell, 182 U.S. 244, 21 S. Ct. 770, 45 L. Ed. 1088
(1901); Dooley v. United States, 182 U. S. 222, 21 S. . 762, 45 L. Ed.
1074 (1901); DeLinma v. Bidwell, 182 U.S. 1, 21 S. Ct. 743, 45 L. Ed.
1041 (1901).

” InRivera-Figueroa, we upheld the power of Congress to enact 18
U S.C. 8 2119 under the Commerce Cl ause. 149 F.3d at 3-4.
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Supreme Court and this circuit have | ong recogni zed t he power of
Congr ess, under the Commerce C ause, to legislate for Puerto R co. 977

F.2d 1, 7n. 3 (1st Gr. 1992) (citingSecretary of Agric. v. Cent. Roig

Ref. Co., 338 U. S. 604, 616 (1950)). Therefore, we find appellant's
contention wthout nmerit.
Vi
For the foregoing reasons, we affirm O ero-Mndez's

convi cti ons.
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